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is true in the case of gifts which on the face of the will are absolute. To permit 
the intended beneficiaries to take in either case seems to open the door to all 
the evils which the statutes requiring testamentary dispositions to be in a certain 
form are intended to prevent. For an argument to the contrary, see the 
discussion by Professor Costigan (1915) 28 Harv. L. Rev. 266. 



Unfair Competition — Pirating News Matter — The Associated Press 
Case. — The defendant, a corporation engaged in selling news to papers not 
members of The Associated Press, had from its organization obtained and 
furnished to its subscribers items of news from early editions of papers pub- 
lished by members of The Associated Press and from bulletins posted by them. 
Sometimes these news items were verified, at other times not; sometimes they 
were re-written and again they were not. The Associated Press asked for an 
injunction to restrain this method of "pirating" its news "until its commercial 
value as news to the complainant and all its members had passed away." 
Held, that the complainant was entitled to an injunction. The International 
News Service v. The Associated Press (1918) 39 Sup. Ct. 68. 

See Comments, p. 387. 



Workmen's Compensation — Evidence — Award based upon Hearsay. — In a 
proceeding before the State Industrial Commission under the Workmen's Com- 
pensation Law an award was based solely upon hearsay evidence — statements 
of the deceased workman to his wife and others. These statements conflicted 
with other hearsay statements of the workman made to other persons. There 
was evidence that the deceased had been in two automobile accidents after 
the date of the alleged injury and before the physical injury which caused 
death was observed by his physician. There was also the direct testimony of 
other employees tending to controvert the deceased's statements upon which 
the award was based. Held, that the award was erroneous, as it was based 
solely upon "uncorroborated hearsay evidence." Chase, Cuddeback and Hogan, 
JJ., dissenting. Belcher v. Carthage Machine Co. (1918, N. Y.) 120 N. E. 735. 

The New York Workmen's Compensation Law provides that the Industrial 
Commission "shall not be bound by common law or statutory rules of evi- 
dence . . . but may make such investigation or inquiry or conduct such 
hearing in such manner as to ascertain the substantial rights of the parties." 
N. Y. Laws, 1914, ch. 41, sec. 68. In spite of this the New York Court of 
Appeals held in an earlier case that although hearsay evidence might be made 
the basis of an award it was not sufficient when in conflict with the direct 
testimony of eye-witnesses. Seabury and Pound, JJ., dissenting. Carroll v. 
Knickerbocker Ice Co. (1916) 218 N. Y. 435, 113 N. E. 507. In the principal 
case, which probably on its facts did not require the court to go farther than 
it already had in limiting the powers of the Industrial Commission, the majority 
placed their decision squarely on the proposition that the Commission may 
not base an award solely upon "hearsay evidence, uncorroborated by facts, 
circumstances or other evidence." Of the three dissenting justices it is worthy 
of note that Cuddeback, J., wrote the prevailing opinion in the earlier case. 
It is submitted that both cases show an unfortunate tendency upon the part 
of the court to introduce, to some extent at least, into hearings before the 
Industrial Commission common law rules of evidence — a thing the statute 
expressly says shall not be done. Cases in another jurisdiction with a similar 
statutory provision exhibit the same tendency. Englebetson v. Industrial Acci- 
dent Commission (1915) 170 Cal. 793, 151 Pac. 421 ; Employers' Assurance 
Corporation v. Industrial Accident Commission (1915) 170 Cal. 800, 151 Pac. 
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423. The California statute at that time provided that the Commission should 
not be "bound by the technical rules of evidence." The court regarded the rule 
against hearsay as not a "technical rule of evidence" within the statutory 
meaning. Since these cases were decided the California law has been revised 
so that it reads in substance like the New York law but contains the additional 
provision that "no award . . . shall be invalidated because of the admission 
into the record, and use as proof of any fact in dispute, of any evidence not 
admissible under the said common law or statutory rules of evidence." Cal. St. 
1917, p. 831. Cf. Western Indemnity Co. v. Industrial Accident Commission 
(1917) 174 Cal. 315, 163 Pac. 60. The hearsay rule may be well enough where 
we are seeking to keep a common law jury from being led astray, but it has 
no place when the trier of fact is a body consisting of persons who, in theory 
at least, are trained to weigh evidence. Note that the choice is not between 
the testimony of those who have seen or heard and thus have personal knowl- 
edge and those who have not ; but merely between statements made out of 
court by those having personal knowledge and similar statements made in court. 
Note also that in both New York cases the person making the statements was no 
longer available at the time of the hearing before the Commission. Probably 
in both cases the court was led to make the decision it did because it felt that 
the Commission had made erroneous findings of fact. In view of the provisions 
of Section 20 of the New York statute, which makes the decision of the Com- 
mission final upon all questions of fact, it is difficult to see upon what basis the 
court can reverse these findings of the Commission, as clearly there was, under 
the express terms of the act, competent evidence having probative value upon 
which the Commission's finding could be based. It is to be hoped that courts 
in other jurisdictions where similar statutes exist will not follow the rule laid 
down in the principal case. If the distinction between "hearsay" and "direct" 
evidence is to be introduced into hearings before these industrial tribunals, 
it will be necessary to add the long list of exceptions to the hearsay rule, and 
the proceedings will take on the technical character of common law trials — the 
very result the framers of the statute intended to avoid. 



